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DECISION AND ORDER 

This matter arises under section 325 of the Emerge cy Planning 

and Community Response Act ["the Act"], 42 u.s.c. §1104 . An Order 
I 

granting summary judgment as to liability for the threj violations 

of section 313 of the Act charged in the complaint w s issued in 

favor of complainant herein on June 7, 1991. The ,eafter, the 

parties ~ere unable to reach a settlement as to the a the 

civil penalty, and sought a hearing with respect to t 

The issue presented for decision is whether penalty 

($15,000) sought by complainant for the violations fo (failure 

to file toxic chemical release reporting forms by Ju y 1, 1988) 

should be reduced in consideration of the circumstances surrounding 

respondent's failure to file the forms on or befo the date 

specified by the Act and the implementing regulations. 

On December l, 1987, seven months before the forms were due to 

be filed, respondent's Director of Regulatory Affairs attended a 

day-long seminar, sponsored jointly by the u. s. E vironmental 

Protection Agency ("EPA") and the Kansas nt of the 

Environment, on the then newly-passed Act. Proposed re ulations to 

implement section 313 of the Act had been published in the Federal 

Register. 1 Both the Act2 and the proposed regulations state that 

June 4, 1987. 

2 At §313 (b) (1) (A), 42 U.s. c. §11023 (b) (1 {A): .. The 
requirements of this section shall apply to owners and perators of 
facilities that have 10 or more full-time employees .•.. " 



the release reporting requirements of section 313 do ot apply to 

businesses having less than ten full-time employees. (Neither the 

Act nor the proposed regulations define the ter "full-time 

employee"). Likewise, information presented at the eminar made 

clear that section 313 of the Act does not apply t~ businesses 

having less than ten full-time employees. 3 Final re~lations had 
I 

not yet been published but were expected to be ,ublished on 

December 31, 1987. Materials distributed at the seminar stated 

that the final regulations had not been published. 4 

When the final regulations were published, 5 a d finition of 

"full-time employee 11 had been added such that, ven though 

respondent did not have ten employees who worked 11 full tirne, 11 ~· 

40 hours per week all year, the facility now fell within the 

definition under a newly provided method of tion. 6 In 

essence, 11 full-time" had become a determination base upon total 

hours worked by all employees. Relying upon statements the 

seminar about ten full-time employees, however, respon not 

read the final regulations in the belief that the Act d d not apply 

to its business. The first year for which reports had to be filed 

3 stipulation between the parties. 

4 R.X.2; TR at 102-103. See also TR 22-23, were an EPA 
official testified in effect that he probably told atJendees that 
final regulations had not been issued. 

5 Federal Register, February 16, 1988. See 40 c .. R. §312.3. 

6 40 C.F.R §312.3 provides that 11 full-time empl yee" means 
2000 hour per year of full-time equivalent employment. A facility 
would calculate the number of full-time employees by t taling the 
hours worked during the calendar year by all employees, including 
contract employees, and dividing that total by 2000 ho rs." 
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pursuant to the Act was 1987. The reports were du on July 1, 

~988. Respondent did not file the reports by July 1988- On 

January 10-~1, 1989, respondent's facility ted by EPA, 

and, on those dates, respondent was informed the (final) 

regulation it had ten or more full-time employees and should file 

the reporting forms. [TR 3~, 108] On June 21, 1989, e complaint 

herein was filed. At some point after that, possibl as soon as 

July 7, 1989, the forms were received. Accordingly, re pendent was 

found liable for failure to file 1987 by July l, 

1988. 7 

It appears that EPA's important and commendabl "outreach" 

program, which assisted the regulated community in and 

understanding its obligations under the new Act, needs o place far 

more emphasis upon the importance of final regulatio s when the 

programs take place before the issuance of final Jegulations. 

Here, however, considering that the audience was not j composed of 

regulatory lawyers who could instantly recognize the ignificance 

of statements to the effect that the regulations bei lg discussed 

were not final, it is hardly surprising that misun erstandings 

occurred. For instance, Respondent's Exhibit 2 a pamphlet 

entitled Title III Release Reporting Requirements -- A New Federal 

Law], which was distributed at the seminar, contains e following 

statement; "(T)he proposed Toxic Chemical Release Inv ntory rule 

under Section 313 was published on June 4, 

7 See June 7, 1991, Order Upon Motion for Summa y Judgment 
as to Liability, In re Kaw Valley, Inc., Docket No. EPC -VII-89-T-
356. 
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1987. The target date for the final rule is 31, 1987." 

This sort of statement is wholly inadequate, eve taken with 

statements to the same effect which complainant's wit 

he or others made (TR 31], to suggest to the regulat d community 

that significant changes in the rules, particul changes 

pertaining to what businesses are covered, -- or at 

least could not be ruled out -- in the final regula or, 

considering the size of the outreach effort already m de, perhaps 

it would not have been burdensome to notify seminar par icipants of 

a major change in the regulations in these circumstan 

A change of the magnitude seen here between 

regulations as discussed at the seminar and the final rsion could 

certainly have formed the basis for a significant redu tion in the 

penalty proposed9 , if respondent had been diligent in determining 

its responsibilities upon being advised, on January 

Although the record is not clear as to what the inspec may have 

said about sending further information official 

testified that she asked him to send the forms to her) TR 108-109] 

it is clear that respondent was then placed on notice hat an EPA 

official believed respondent was subject to the reg lations as 

published in final form on February l6, 1988. It then 

became respondent's responsibility to find out, if oubt still 

8 See TR 102-103, where complainant counsel calls this 
statement to respondent's attention. 

9 This relates only to seminar participants. 
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existed on its part as to the requirements of the fl inal rule. 10 

This it did not do. The reports for 1987 were not rec ived, as has 

been noted, until July, 1989, at the earliest. Resp dent's lack 

of diligence at this point weighs against a significa~t reduction 

of the penalty, although the original failure to file stems from a 

misunderstanding that should result in a small reduc ion, in the 

circumstances here. 

Accordingly, recognizing the requirements of Sect~on 325 (b) {2) 

of the Act, i.e. taking into account the nature, ci cumstances, 

extent, and gravity of the violations, any prior histo 

violations, 1111 the degree of culpability, and other uch matters 

as justice may require 12 , it is determined that a of 

$750.00 in the proposed civil penalty for each coun should be 

made, for a total of $12,750. A reduction is deemed in 

the interests of fairness in this unfortunate situation, 

considering that a fundamental change, from responden point of 

view, took place between the date of the and the 

publication of the final regulations. This 

respondent's failure to act at once after the 

inspection. 

in no wa minimizes 

January ~0-11, 1989, 

10 A telephone number which could be used in c se seminar 
participants had questions about the Act and regulatio s had been 
provided, TR 32. 

u The record does not show any history of prior 
the Act. 

lations of 

12 In this case, "such other matters as justice m y require" 
include the insufficient emphasis at the seminar upon t e possible 
extent of changes to the final regulations which esulted in 
respondent failing to examine them. 
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Judgment as to Liability issued in this matter on June 7, 1991 (at 

page 9, slip opinion] to decisions in CBI Serv'ces nc., Docket 

No. EPCRA-05-1990 and cases cited therein, includi 

Furniture, Docket No. EPCRA-88-H-VI-406S, to the ffect that 

penalty reductions made in those cases based upon istinctions 

between "failure to file" violations and "late filing' violations 

might be considered here. However I arguments of r ounsel for 

complainant are persuasive that those issues do not arise in this 

case since the reporting forms had not been filed by t he time the 

complaint was issued. As a consequence, the degree f violation 

selected by complainant in preparing the complaint di not depend 

upon the date respondent was contacted by comp ainant for 

inspection, as it did in CBI services and Riverside Fu nitu e. In 
i 

a related argument, respondent suggests that the " ircumstance 

level" set forth in EPA's Enforcement Response Policy for section 

313 violations of the Act should be reduced because 1 ss than 180 

days had elapsed between the date upon which respondent was advised 

of the contents of the final rule and the date upon which 

respondent says it filed the reports, June 29, 1989. [TR 97] The 

violations would then be a question of 

"failure to file." However, according 

Policy, the period runs only from the 

11 late reporting" lrather than 

to the Enforcem, nt Response 

date upon which ~he reports 

were initially due (July l, 1988). This is entirely easonable. 

In the absence of an argument to the contrary, or in th absence of 

abuse of discretion, there is no basis for finding oth rwise. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. A fair and reasonable civil penalty in the 

presented here is $4250 per violation. 

2. Respondent's facility was inspected 10-

11, 1989, at which time respondent was informed in the 

opinion of the inspector, respondent had more than n full-time 

employees as calculated pursuant to the final of the 

reporting regulations at 40 C.F.R. §312.3 published on ebruary 16, 

1988. At that time, it became respondent's respo sibility to 

investigate and determine its obligations, if it roubted the 

inspector's opinion. [ 

3. Respondent was not diligent in investigating to determine 

its obligations under the final regulations, upon learting that it 

has ten full-time employees under the final section 313 regula-

tions, or, subsequently, in filing the reporting form . 

4. The date upon which the Enforcement nse Policy 

circumstance level period of 180 days begins to run 's the date 

upon which the toxic release reports are due -- in thi case, July 

1, 1988 --, not when respondent was advised that it waJ subject to 

the Act (January 10-ll, 1989). 

ORDER 

Accordingly, it is ordered that, pursuant to sec ion 325 of 

the Act, 42 u.s.c. §11045, respondent shall pay a civil penalty of 

$12,750 for violations of the Act and regulations, wtthin sixty 

( 60) days from the date of final service of this Order, by 
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forwarding to the Regional Hearing Clerk a cashier's check or a 

certified Check for the said amount payable to: 

Environmental Protection Agency 
Region~~ Hearing Clerk 
Region VII 
Post Office Box 360748M 
Pittsburgh, PA 15251 

.. ..,~· ·------~··---~~·/:·~.·~~- ·.,..-..... ·· ~;;;;;;:;:~;;;;;;:;;~;:::;~::::::~;;:;;;;;;=::-
c .. -.:· .-- - "'J . .. -F. Greene 

Administrative Judge 

I .. 
/J -6~~. J Y A 't" tJ} Dated.yi-L..---{Y "-\./\.../" _;:)v·, ·' / 

~ashington, o.c. 
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